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Do Organizations Need to Have the Same
Diligence for Both Lists?

al (OIG) has been issuing “voluntary” compliance

program guidance for the various health care sec-
tors. In these documents, the OIG advises organizations
to utilize sanction screening mechanisms to preclude
employing or engaging in business relationships with
individuals and entities convicted of criminal violations
or those who have been the subject of sanctioning that
could impact their compliance with applicable laws and
regulations. The OIG notes that organizations are re-
sponsible for whom they hire, give discretionary author-
ity, and do business.

Although its compliance guidance is not mandatory
and does not appear in law or regulation, the OIG warns
that employing or doing business with sanctioned indi-
viduals or entities may result in liability for an organi-
zation, and any claims emanating from a sanctioned in-
dividual or entity may be viewed as a false claim. For
example, a Medicare Part A cost report that includes
sanctioned individuals can be viewed as containing false
claims for those portions attributable to sanctioned in-
dividuals. Therefore, the OIG advises organizations to
conduct appropriate sanction screening to ensure they
do not employ or do business with individuals or en-
tities that are convicted of criminal violations or have
been the subject of sanctioning, debarment, exclusion,
or other adverse action that could impact their compli-
ance with applicable laws and regulations.

For over a decade, the Office of Inspector Gener-

OIG List oF ExcLUDED INDIVIDUALS AND ENTITIES

The OIG maintains a list of all currently excluded par-
ties on its list of excluded individuals and entities (LEIE).
To avoid potential civil monetary penalty (CMP) liability,
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health care providers and entities have been
advised by the OIG to access this Web site
prior to hiring or contracting with individuals
or entities and thereafter periodically check-
ing it for the status of current employees and
contractors.

The OIG also suggests that sanction
screening should extend to debarred indi-
viduals and organizations maintained by the
General Services Administration (GSA) on its
excluded parties list system (EPLS). Those
on this list (www.oig.nsf.gov/debarment)
are barred from participation in government
contracts or receiving government benefits
or financial assistance. This advice, howev-
er, does not carry the same weight and force
as the call for screening against the LEIE, as
will be discussed further below.

All the OIG guidance calls for employ-
ee applications for all new employees and
physicians include questions pertaining to
any pending charge or conviction for viola-
tion of criminal law and/or any sanction or
disciplinary actions by any duly authorized
regulatory or enforcement agency of gov-
ernment. It should be the responsibility of
any hiring authority to verify the accuracy
and honesty of the responses provided by
applicants. Similarly, credentialing commit-
tees should ensure that anyone given staff
privileges are not excluded from the Medi-
care and Medicaid programs. All health care
organizations should take that position and
include it in their compliance policies.

The reason why the OIG guidance re-
garding sanction screening against the
LEIE is necessary lies in the fact that Medi-
care and Medicaid do not make payments
for any services furnished by excluded in-
dividuals or entities. The OIG has elaborat-
ed on the sanction screening process in a
special advisory bulletin issued in Septem-
ber 1999, entitled “The Effect of Exclusion
From Participation in Federal Health Care
Programs.” In that bullet, the OIG stated:

In accordance with the expand-
ed sanction authority provided in
HIPAA and BBA, and with limited

exceptions, an exclusion from Fed-
eral health care programs effective-
ly precludes an excluded individual
or entity from being employed by,
or under contract with, any practi-
tioner, provider or supplier to pro-
vide any items and services reim-
bursed by a Federal health care pro-
gram. This broad prohibition applies
whether the Federal reimbursement
is based on itemized claims, cost re-
ports, fee schedules or PPS. Further-
more, it should be recognized that
an exclusion remains in effect un-
til the individual or entity has been
reinstated to participate in Federal
health care programs in accordance
with the procedures set forth at 42
CFR 1001.3001 through 1001.3005.
Reinstatement does not occur auto-
matically at the end of a term of ex-
clusion, but rather, an excluded par-
ty must apply for reinstatement.

The prohibition against federal program
payment for items or services furnished by
excluded individuals or entities also extends
to payment for administrative and manage-
ment services not directly related to patient
care but that are a necessary component of
providing items and services to federal pro-
gram beneficiaries. This prohibition contin-
ues to apply to an individual even if he or
she changes from one health care profes-
sion to another while excluded. In addition,
no federal program payment may be made
to cover an excluded individual’'s salary,
expenses, or fringe benefits, regardless of
whether they provide direct patient care.

An excluded party is in violation of its
exclusion if it furnishes to federal program
beneficiaries items or services for which
federal health care program payment is
sought. An excluded individual or entity
that submits a claim for reimbursement to a
federal health care program, or causes such
a claim to be submitted, may be subject to
a CMP of $10,000 for each item or service
furnished during the period that the person
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or entity was excluded (section 1128A(a)(1)
(D) of the Act).

The individual or entity also may be
subject to treble damages for the amount
claimed for each item or service. In ad-
dition, since reinstatement into the pro-
grams is not automatic, the excluded indi-
vidual may jeopardize future reinstatement
into federal health care programs (42 C.F.R.
§1001.3002).

If a health care provider arranges or con-
tracts (by employment or otherwise) with
an individual or entity who is excluded by
the OIG from program participation for the
provision of items or services reimbursable
under such a federal program, the provider
may be subject to CMP liability if it renders
services reimbursed, directly or indirectly,
by such a program. CMPs of up to $10,000
for each item or service furnished by the
excluded individual or entity and listed on
a claim submitted for federal program re-
imbursement as well as an assessment of
up to three times the amount claimed and
program exclusion may be imposed.

For liability to be imposed, the statute
requires that the provider submitting the
claims for health care items or services fur-
nished by an excluded individual or entity
“knows or should know” that the person was
excluded from participation in the federal
health care programs (section 1128A(a)(6)
of the Act; 42 C.F.R. §1003.102(a)(2)). Pro-
viders and contracting entities have an af-
firmative duty to check the program exclu-
sion status of individuals and entities prior
to entering into employment or contractu-
al relationships, or run the risk of CMP li-
ability if they fail to do so.

To avoid potential CMP liability, the OIG
urges health care providers and entities to
conduct sanction screening against the OIG
LEIE prior to hiring or contracting with indi-
viduals or entities. In addition, if they have
not already done so, health care providers pe-
riodically should check the OIG Web site for
determining the participation/exclusion sta-
tus of current employees and contractors.

The Web site contains OIG program ex-

clusion information and is updated in both
online searchable and downloadable for-
mats. This information is updated on a reg-
ular basis. The OIG Web site sorts the exclu-
sion of individuals and entities by (1) the
legal basis for the exclusion, (2) the types
of individuals and entities that have been
excluded, and (3) the state where the ex-
cluded individual resided at the time he or
she was excluded or the state where the en-
tity was doing business. In addition, the en-
tire exclusion file may be downloaded for
persons who wish to set up their own da-
tabase. Monthly updates are posted to the
downloadable information on the Web site.

Without question, the OIG has estab-
lished its authority to seek action and pen-
alties for providers who utilize the services
of an excluded individual or entity. What is
also significant in this advisory bulletin is
the silence on the question of debarments
by other agencies and the GSA EPLS, and
there is no other that addresses or clarifies
the use of the GSA EPLS.

The reason for this comes down to the
fact that OIG authority outside of the De-
partment of Health and Human Services
(HHS) is very limited. Furthermore, de-
partmental and CMS regulations are silent
on the issue of GSA debarments and the ef-
fect on the health care financing programs
of HHS. T am not aware of a single instance
in which the OIG has taken action against
a health care provider using an individual
or entity on the GSA EPLS.

GENERAL SERVICES ADMINISTRATION EPLS
SANCTION SCREENING

There are several difficulties associated with
sanction screening against the GSA data. First
of'all, the fact is that the purpose of the EPLS
is for use by government agencies, and there
are no mandates that nongovernment enti-
ties use the EPLS or act upon those parties
found to be on the list. Debarments prohibit
debarred parties from contracting with the
government. Health care providers may par-
ticipate in government finance programs, in
that they provide services and products and
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engage in business activities that are paid for
by government programs, such as Medicare
or Medicaid, but that does not make them a
government agency or a grantee of the fed-
eral government.

Put simply, those parties who contract
with a health care provider are not contract-
ing with the government. The only nexus
that providers/suppliers have with the gov-
ernment is that there are services and prod-
ucts associated with business activities that
are paid for by government programs. Taken
together, it is questionable as to how a provid-
er/supplier could act should they encounter
a person or entity that has been suspended
or debarred from bidding on government
contracts. A provider/supplier certainly
could follow the government’s lead and not
do business with them, but they might find
the action of the government not relevant to
their business decision.

Furthermore, the government debar-
ment and suspension procedures are in-
tended to prevent poor performance, waste,
fraud, and abuse in federal procurement
and nonprocurement actions. Debarment
or suspension of an organization, business,
or individual from doing business with the
federal government is not meant to be a
punishment but a procedure to ensure that
federally funded business is conducted le-
gally with responsible persons.

The GSA EPLS includes those who are
debarred or suspended from doing business
with the federal government. Guidance for
agency suspension and debarment activi-
ties is provided by Executive Order 12549,
“Debarment and Suspension,” and Execu-
tive Order 12689, same title.

Section 4 of Executive Order 12549 di-
rected the establishment of the Interagency
Committee on Debarment and Suspension.
Committee members and its chairman are
appointed by the Office of Management
and Budget (OMB); all members are feder-
al employees. The committee monitors the
implementation of the Government-wide
Debarment and Suspension System and pe-
riodically reports to the OMB on federal im-

plementation efforts. The committee coor-
dinates lead agency’s actions, provides sup-
port for individual agencies’ efforts, and as-
sists in developing unified federal policy.
Some statutes require or allow agency of-
ficials to exclude contractors that have en-
gaged in conduct prohibited under the stat-
ute. Statutory debarments and suspensions
are federal government-wide; they are of-
ten mandatory, or at least beyond agen-
cy heads’ discretion; and they are punish-
ments. Statutes prescribe the debarments’
duration, and agency heads generally can-
not waive statutory debarments.
Administrative debarments can result
when contractors are convicted of, found
civilly liable for, or found by agency offi-
cials to have committed certain offenses or
when other causes affect contractor respon-
sibility. Administrative suspensions similar-
ly can result when contractors are suspect-
ed of, or indicted for, certain offenses or
when other causes affect contractor respon-
sibility. Debarred or suspended contractors
are excluded from contracts with executive
branch agencies. Administrative exclusions
are discretionary and can be imposed only
to protect government interests.
Debarment removes a contractor from eli-
gibility for future contracts with the govern-
ment for a fixed period of time while sus-
pension temporarily debars a contractor for
the duration of any agency investigation of
the contractor or ensuing legal proceedings.
Debarment and suspension are collectively
known as exclusions. Contractors currently
can be debarred or suspended under federal
statutes or under the federal acquisition regu-
lation (FAR), an administrative rule governing
contracting by executive branch agencies.
Statutory debarments are often mandato-
ry, leaving no discretion to contracting offi-
cers; are punishments; and last for a period
prescribed by statute, with limited opportu-
nities for agencies to waive them. Statutory
suspensions otherwise resemble statutory
debarments but last only until a designated
agency official finds that the contractor has
ceased the conduct violating the statute.
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Administrative debarments, by con-
trast, are within the discretion of agen-
cy contracting officials; cannot be puni-
tive; generally may last no longer than
three years; and can be waived by agen-
cy heads. Administrative suspensions are
temporary administrative debarments,
lasting only as long as any agency inves-
tigation of contractor misconduct or en-
suing legal proceedings.

It is important to note that among the
agencies that can debar is the Department
of Health and Human Services. Ifthat were
done, then it would be the responsibility of
the OIG to include that action on its LEIE.

Routine sanction screening against the
EPLS for all employees, vendors, contrac-
tors, and other affected parties may not
be necessary or cost effective. There are a
number of reasons to that noted above to
support this, including the fact that sanc-
tion screening against the GSA EPLS is not
as user friendly as the OIG Web site.

EPLS sanction screening produces many
“false hits” and few that are on target. The
effort necessary to weed out the false hits
causes considerable work, complicated by
the fact that the information provided by the
EPLS often lacks solid identifiable informa-
tion to permit easy verification that the par-
ty listed is the same as being considered for
engagement by a health care entity. This is
in stark contrast with the OIG LEIE sanction
screening site where there are verification
tools available to assist with possible hits.

Another problem for providers is there is
no explanation as to where to draw the line
in the sanction screening of contractors and
vendors, especially in light of the fact that
the EPLS has relatively few entities related to
health care. Even smaller hospitals may have
many thousands of contractors and vendors,
in addition to physicians and employees.

The overwhelming majority of entities on
the EPLS are not relevant to health care en-
tities. It makes sense to screen health care-
related contractors or vendors, but most hos-
pitals have thousands of other types provid-
ing everything imaginable for running any
business, such as printing paper, toilet paper,
computer supplies, delivery services, grounds
keeping services, trash hauling contractors,
accounting and legal services, and so on. All
one has to do is to look at the accounts pay-
able and see that there is a never-ending list.

After all has been said about it, “hits” on
screening the EPLS are very common, legit-
imate ones are very uncommon. Suppose,
however, you have a legitimate hit; what do
you do with it? It would be difficult to ignore,
but the question becomes how one evaluates
the significance of the underlying reason for
his or her placement on the list. More sig-
nificantly...would it necessitate ceasing hav-
ing contracts with him or her? Even govern-
ment agencies, under the debarment rules,
are not required to discontinue a current
contract because an entity is placed on the
EPLS. Actual knowledge may create more of
a problem than not knowing.

What all the foregoing suggests is that or-
ganizations must perform sanction screening
against the LEIE but that they have consider-
able latitude in deciding if, when, how, or un-
der what circumstances they would conduct
sanction screening against the GSA EPLS. Tt
may come down to a cost versus benefits of
sanction screening against the EPLS. For ex-
ample, an organization may reasonably con-
clude to limit debarment screening to those
who are providers of health care services or
products. It makes little sense to screen IBM,
Staples, a courier service, computer repair
services, et cetera. A case can be made, how-
ever, not to screen those gaining staff privileg-
es or employees against the debarment List.

Reprinted from Journal of Health Care Compliance, Volume 12, Number 1, January-February 2010,
pages 47-51, with permission from CCH and Aspen Publishers, Wolters Kluwer businesses.
For permission to reprint, e-mail permissions@cch.com.
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